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715 Twining Road, Suite 211 
Dresher, PA 19025 
(215) 884-2491 
Plaintiff’s Counsel 

 
 
NW DELIVERY SERVICES, INC.; 
VINKAR INC.; NORTHEAST SNACKS 
INC.; MARK MALONEY; W. JAY 
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JOSEPH MESSANA, 
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              v. 
 
TASTY BAKING COMPANY, 
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1O — Contract: Other 
 

NOTICE 
You have been sued in court.  If you wish to 

defend against the claims set forth in the 
following pages, you must take action within 
twenty (20) days after the complaint and notice 
are served, by entering a written appearance 
personally or by attorney and filing in writing 
with the court your defenses or objections to the 
claims set forth against you.  You are warned 
that if you fail to do so the case may proceed 
without you and a judgment may be entered 
against you by the court without further notice 
for any money claimed in the complaint or for 
any other claim or relief requested by the 
plaintiff.  You may lose money or property or 
other rights important to you. 

YOU SHOULD TAKE THIS PAPER TO 
YOUR LAWYER AT ONCE.  IF YOU DO 
NOT HAVE A LAWYER OR CANNOT 
AFFORD ONE, GO TO OR TELEPHONE 
THE OFFICE SET FORTH BELOW TO FIND 
OUT WHERE YOU CAN GET LEGAL HELP. 

 PHILADELPHIA BAR ASSOCIATION 
 Lawyer Referral and Information Service 
 1101 Market Street, 11th Floor 
 Philadelphia, Pennsylvania  19107 

 (215) 238-1701 
 

AVISO 
Le han demandado a usted en la corte.  Si usted 

quiere defenderse de estas demandas expuestas en las 
paginas siguientes, usted tiene veinte (20) dias de 
plazo al partir de la fecha de la demanda y la 
notification.  Hace falta asentar una comparencia 
escrita o en persona o con un abogado y entregar a la 
corte en forma escrita sus  defenses o sus objeciones 
a las demandas en contra de su persona.  Sea avisado 
que si usted no se defiende, la corte tomara medidas y 
puede continuar la demandaen contra suya sin previo 
aviso o notificacion.  Ademas, la corte puede decidira 
favor del demandante y require que usted cumplacon 
todas las provisiones de esta demanda.  Usted puede 
perder dinero o sus propriedades u otros derechos 
importantes para usted. 

LLEVE ESTA DEMANDA A UN ABOGADO 
INMEDIATA-MENTE SI NO TIENEABOGADO O 
SI NO TIENE EL DINERO SUFFICIENTE DE 
PAGAR TAL SERVICIO, VAYA EN PERSONA O 
LLAME POR TELEFONOA LA OFFICINA CUYA 
DIRECCION SE ENCUENTRA ESCRITA ABAJO 
PARA AVERIGUAR DONDE SE PUEDE 
CONSEGUIR ASISTENCIA LEGAL. 

ASSOCIACION DE LICENCIADOS DE 
FILADELFIA 

 Servicio De Referencia E Informacion Legal 
 1101 Market Street, 11th Floor 
 Filadelfia, Pennsylvania  19107 
 (215) 238-1701 
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COMPLAINT – CLASS ACTION 
 

 NW Delivery Services, Inc. (“NW Delivery”), VinKar Inc. (“VinKar”), Northeast 

Snacks Inc.  (“Northeast Snacks”), Mark Maloney (“Maloney”), W. Jay Wescott 

(“Westcott”), Jeff Pittsman (“Pittsman”), and Joseph Messana (“Messana”) (collectively 

“Plaintiffs”) bring this class action lawsuit against Tasty Baking Company (“Tasty”), 

seeking all damages arising from Tasty’s breach of its contractual obligations to Plaintiffs 

and other class members, and, alternatively, arising under the Pennsylvania doctrine of 

unjust enrichment:  

PARTIES 

 1. NW Delivery is a corporate entity maintaining a principal place of 

business at 315 East Jefferson Street, Olyphant, PA 18447. 

 2. VinKar is a corporate entity maintaining a principle place of business at 

105 Donny Drive, Roaring Brook Township, PA 18444. 

 3. Northeast Snacks is a corporate entity maintaining a principle place of 

business at 201 Woodcrest Drive, Roaring Brook, PA 18444. 

 4. Maloney is an individual residing at 413 Highland Avenue, Clarks 

Summit, PA 18411. 

 5. Wescott is an individual residing at 94 Deerwalk Drive, Nicholson, PA 

18446. 

 6. Pittsman is an individual residing at 9001 Maple Drive, Jefferson 

Township, PA 18436. 

 7. Messana is an individual residing at 205 Vassar Avenue, Clarks Green, 

PA 18411. 
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 8. Tasty is a corporation maintaining a principal place of business at 4600 

South 26th Street, Philadelphia, PA 19112. 

JURISDICTION AND VENUE 

 9. This Court has personal jurisdiction over Tasty. 

 10. Venue in this Court is proper because Tasty regularly conduct business in 

Philadelphia County. 

FACTS 

 11. Tasty manufactures, sells, and distributes pies, cakes, and other food 

products (collectively “Products”) to grocery stores, restaurants, and other customers 

(collectively “Outlets”). 

 12. Tasty enters into contracts with Distributors, who are required to deliver 

Products to the Outlets and to perform basic Product ordering and merchandising tasks 

pursuant to Tasty’s standard operating procedures.  The contracts between Tasty and the 

individual Distributors generally are called “Distributor’s Agreements” and will be 

referred to herein as “Agreements.” 

 13. NW Delivery is a Distributor.  It does not currently maintain a signed copy 

of its Agreement, but an unsigned copy is attached as Exhibit A. 

 14. VinKar is a Distributor.  It does not currently maintain a signed copy of its 

Agreement.  However, upon information and belief, VinKar submits that it executed an 

Agreement similar or identical to Tasty’s Form Agreement “V.6-04,” a copy of which is 

attached as Exhibit B. 

 15. Northeast Snacks is a Distributor.  It does not currently maintain a signed 

copy of its Agreement.  However, upon information and belief, Northeast Snacks submits 

Case ID: 190501808



 
 

4 

that it executed an Agreement similar or identical to Tasty’s Form Agreement “V.6-04,” 

a copy of which is attached as Exhibit B. 

 16. Maloney is a Distributor, and a signed copy of his Agreement is attached 

as Exhibit C. 

 17. Wescott is a Distributor, and a signed copy of his Agreement is attached as 

Exhibit D. 

 18. Pittsman is a Distributor.  He is attempting to locate his executed 

Agreement.  However, upon information and belief, the Agreement he signed is similar to 

the Agreements signed by Maloney and Wescott and attached as Exhibits C and D. 

 19. Messana is a Distributor.  He is attempting to locate his executed 

Agreement.  However, upon information and belief, the Agreement he signed is similar to 

the Agreements signed by Maloney and Wescott and attached as Exhibits C and D. 

 20. While the Agreements utilized by Tasty have changed over time, all of 

them have contained a “Best Efforts” provision generally requiring Tasty to “use its best 

efforts manufacture and deliver to DISTRIBUTOR sufficient quantities of the Products to 

supply Outlets requesting service in his Sales Area, to assist in the development of new 

accounts and authorizations, to develop new products, to preserve and develop the quality 

and marketability of the Products and to assist and cooperate with DISTRIBUTOR in his 

sales efforts.”  Exhibits C and D at § 6.1; accord Exhibits A and B at § 5.1. 

 21. Tasty’s Agreements generally contain a Pennsylvania choice of law 

provision, see Exhibit A and B at § 15.4; Exhibit C and D at § 16.5, and, under 

Pennsylvania law, a duty of good faith and fair dealing applies to the performance of all 

contracts, including Tasty’s Agreements. 
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 22. At the end of each year, Tasty issues IRS W-2 Forms to many of its 

Distributors. 

 23. Maloney, Wescott, Pittsman, and Messana – like many other Distributors 

– receive IRS W-2 Forms from Tasty at the end of each year. 

 24. At the time Plaintiffs and Tasty entered into their respective Agreements, 

Plaintiffs and other Distributors generally earned money as follows:  First, the Distributor 

“purchased” Products from Tasty.  Next, the Distributor delivered the Products to Outlets 

located on the Distributor’s assigned delivery route.  Finally, upon delivery, the Outlets 

purchased the Products from the Distributor based on a “suggested resale price.”  The 

Distributor earned the difference between (i) the price the Distributor paid to Tasty for 

the Products and (ii) the suggested retail price paid by the Outlets to the Distributor.  

Significantly, the Distributor’s earnings were realized at the time the Products were 

delivered to the Outlets. 

 25. Even though the purchase and sale practices described above were 

essential elements of the bargain between Tasty and Plaintiffs when the parties entered 

into their respective Agreements, Tasty continues to unilaterally and fundamentally alter 

these practices without negotiating or even consulting with Plaintiffs and other 

Distributors.  For example, in recent years, Tasty and various Outlets have implemented 

“Scan Based Trading,” a practice that Tasty’s own parent company has characterized as 

representing “[a] fundamental change in how manufacturers, their Distributors and 

retailers conduct business.”  Under Scan Based Trading, a Distributor no longer realizes 

earnings at the time the Distributor sells a Product to the Outlet.  Instead, the 

Distributor’s earnings are not finally realized until the Outlet’s customer purchases the 
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Product and the Product is scanned at the Outlet’s cash register.    

 26. Tasty’s unilateral adoption of Scan Based Trading has economically 

damaged Plaintiffs and other Distributors by requiring Distributors – rather than Tasty or 

the Outlets – to bear the financial costs associated with Products that are not scanned at 

the Outlets’ cash registers due to, inter alia, shoplifting, employee theft, cashiers’ failure 

to properly run Products through the scanner, and other technical malfunctions.  In 

essence, under Scan Based Trading, the inventory risks associated with Tasty’s Products 

are primarily borne by the Distributors even after the Products have been delivered to the 

Outlets.  Tasty, upon information and belief, has reaped and retained significant 

economic benefits by providing Outlets with the advantages of Scanned Based Trading 

without paying consideration to – and without negotiating with – the Distributors.  

 27. Tasty’s unilateral adoption of Scan Based Trading in recent years has 

negatively impacted Distributors’ weekly earnings and the resale value of their delivery 

routes.  

 28. In addition to Scan Based Trading, Tasty has taken other unilateral actions 

that fundamentally alter Distributors’ weekly earnings and route values.  For example, 

when Plaintiffs entered into their respective Agreements, Tasty provided substitute 

drivers who were available to cover each Distributor’s route for up to two weeks per year.  

This policy – which was in effect for many years – enabled Distributors and their families 

to take two-weeks of vacation per year.  Unfortunately, in recent years, Tasty unilaterally 

terminated this benefit without consulting the Distributors, without negotiation, and 

without paying any consideration.  This unilateral change significantly diminishes the 

resale value of Distributors’ routes. 
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 29. Likewise, Tasty has unilaterally changed the deadline by which 

Distributors must order Products.  Previously, Plaintiffs and other Distributors could 

order Products on 4-days advance notice.  This enabled Distributors to account for 

anticipated weather events when placing orders.  However, Tasty now requires Plaintiffs 

and other Distributors to order most products either 10 or 14 days in advance.  Once 

again, Tasty implemented this change without consulting the Distributors, without 

negotiation, and without paying any consideration. 

 30. Tasty’s unilateral conduct, as summarized above, violates its contractual 

obligations to Plaintiffs and other Distributors under the “Best Efforts” provision of the 

Agreements and, more generally, violates the duty of good faith and fair dealing owed to 

Plaintiffs and other Distributors under Pennsylvania contract law.  Moreover, such 

conduct has unjustly enriched Tasty at the expense of Plaintiffs and other Distributors. 

CLASS ACTION ALLEGATIONS 

 31. Plaintiffs bring this lawsuit as a class action on behalf of (i) all individuals 

who are citizens of Pennsylvania and, within the past four years, worked for Tasty 

pursuant to Distributor’s Agreements containing a Pennsylvania choice of law provsion 

and (ii) all corporate entities that are incorporated in Pennsylvania and have their 

principal place of business in Pennsylvania and, within the past four years, performed 

work for Tasty in pursuant to Distributor’s Agreements containing a Pennsylvania choice 

of law provsion. 

 32. This action is properly maintained as a class action pursuant to 

Pennsylvania Rules of Civil Procedure 1702, 1708, and 1709. 

 33. The class is so numerous that joinder of all individual members is 
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impracticable. 

 34. Tasty’s conduct with respect to Plaintiffs and the class raises questions of 

law and fact that are common to the entire class.  

 35. Plaintiffs’ claims and Tasty’s anticipated defenses are typical of the claims 

or defenses applicable to the entire class. 

 36. Plaintiffs’ interests in pursuing this lawsuit are aligned with the interests 

of the entire class. 

 37. Plaintiff swill fairly and adequately protect class members’ interests 

because their experienced and well-financed counsel are free of any conflicts of interest 

and are prepared to vigorously litigate this action on behalf of the entire class. 

 38. A class action provides the fairest and most efficient method for 

adjudicating the legal claims of all class members. 

COUNT I – BREACH OF CONTRACT 

 39. All previous paragraphs are incorporated as though fully set forth herein.  

 40. Based on the facts alleged in this Complaint, Tasty has violated its 

contractual obligations to Plaintiffs and the class by unilaterally entering into Scan Based 

Trading arrangements with Outlets on Distributors’ routes, refusing to cover Distributors’ 

routes for two weeks per year, and expanding the Product ordering deadline.  All of these 

actions were undertaken by Tasty without regard to Distributors’ interests, without 

negotiation, and without consideration.  As such, Tasty has violated the “Best Efforts” 

provision of the Distributors’ Agreements and has violated the duty of good faith and fair 

dealing that attaches to every contractual relationship under Pennsylvania law. 

 41. As a result of Tasty’s contractual breach, Plaintiffs and the class have 
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suffered lost earnings and diminished route resale values.  

COUNT I – UNJUST ENRICHMENT 

 42. All previous paragraphs are incorporated as though fully set forth herein.  

43. This unjust enrichment claim is pled in the alternative and should be 

reached only to the extent the relief sought herein lacks a contractual basis.  The unjust 

enrichment doctrine applies when the plaintiff has conferred a benefit that has been 

appreciated by defendant under inequitable circumstances.  See EBC, Inc. v Clark 

Building Systems, Inc., 618 F.3d 253, 273 (3d Cir. 2010). 

 44. Here, Tasty has been unjustly enriched by unilaterally (i) providing 

Outlets with substantial benefits associated Scan Based Trading at no cost to Tasty and at 

a tremendous cost to the Distributors; (ii) refusing to cover Distributors’ routes for two 

weeks per year; and (iii) shortening the Product ordering deadline. 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs, on behalf of themselves and the class, seek the 

following relief: 

A. Monetary damages sufficient to make Plaintiffs and the class whole for 

Tasty’s contractual violations and unjust conduct.  Such monetary 

damages include for each route, inter alia, the difference between the route 

resale value and the valuation that would exist in the absence of Tasty’s 

contractual violations and unjust conduct, the difference between each 

route’s weekly earnings and the weekly earnings that would exist in the 

absence of Tasty’s contractual violations and unjust conduct, the economic 

benefits Tasty has enjoyed and retained by offering Scanned Based 
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